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RECOMVENDED CORDER

This case cane before Larry J. Sartin, an Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, on a
factual record based upon docunents filed by the parties.
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STATEMENT COF THE | SSUES

The issues in this case are whether Respondent, Robert Pau
Cat anese, D.C., violated Section 456.072(1)(c), Florida Statutes

(2001)-(2006), and Section 560.413(1)(c), Florida Statutes



(2001)-(2006), as alleged in the Adm nistrative Conplaint, filed
by Petitioner, the Departnent of Health, on January 23, 2007, in
DOH Case Nunber 2006- 03224, and subsequently anended; and, if

so, what disciplinary action should be taken against his |license
to practice chiropractic nedicine in the State of Florida.

PRELI M NARY STATEMENT

On or about January 23, 2007, the Departnment of Health
filed a two-count Adm nistrative Conplaint agai nst Robert Pau
Cat anese, D.C., an individual licensed to practice chiropractic
medicine in Florida, before the Board of Chiropractic Medicine,
in which it alleged that Dr. Cantanese had commtted a violation
of Section 460.413(1)(c), Florida Statutes (2001)-(2006) (Count
One); and Section 456.072(1)(c), Florida Statutes (2001)-

(2006) (Count Two). Dr. Catanese, through counsel, executed an
El ection of Rights formin which he disputed the allegations of
fact contained in the Adm nistrative Conpl aint and requested a
formal adm nistrative hearing pursuant to Section 120.569(2)(a),
Florida Statutes (2007).

On June 27, 2007, the matter was filed with the Division of
Adm ni strative Hearings with a request that an adm nistrative
| aw j udge be assigned the case to conduct proceedi ngs pursuant
to Section 120.57(1), Florida Statutes (2007). The matter was
desi gnat ed DOAH Case Nunber 07-2864PL and was assigned to the

under si gned.



On July 6, 2007, in response to the Initial Oder entered
in this case, Petitioner suggested that no formal evidentiary
heari ng was necessary to resolve the matter. Petitioner argued
that the case could be deci ded based solely upon docunents filed
by the parties. On July 10, 2007, in furtherance of
Petitioner’s suggestion, Petitioner filed Petitioner’s Mtion
for Oficial Recognition. That Mtion was granted by O der
entered July 18, 2007.

On July 13, 2007, counsel for Dr. Catanese filed a Mtion
for Abatenent, inform ng the undersigned that Dr. Catanese was
presently incarcerated in a Federal prison, serving a 40-nonth
sentence, and requesting that the case be held in abeyance until
30 days after Dr. Catanese’s release. A Mtion to Wthdraw as
Counsel for Respondent was also filed on the sanme date as the
Motion for Abatenent. That ©Mtion was granted.

On August 9, 2007, after responsive pleadi ngs had been
filed by both parties, an Order on Mtion for Abatenent was
entered. In the Order, the parties were infornmed of the
fol | ow ng:

Havi ng revi ewed the Admi nistrative
Complaint, it appears that the issue raised
can indeed be tried with docunments al one,
dependi ng on how Petitioner intends to
proceed. There are essentially two issues
raised in the Adm nistrative Conplaint: (1)
has Respondent been convicted of a crinme

(given his incarceration in Federal prison
it is doubtful that there is any dispute



about this issue); and (2) does the crine
relate to the practice of chiropractic
medicine ORto the ability to practice
chiropractic nedicine. As to the second
issue, if Petitioner nodifies its

all egations to whether the crine relates to
the practice of chiropractic medicine, that
issue is likely to turn, not on testinony,
but on the elenents of the crinme and the
allegations of the indictnent. |If
Petitioner does not amend its Admi nistrative
Conplaint to elimnate the issue of whether
the crime directly relates “to the ability
to practice chiropractic medicine” then it
appears that expert testinony wll be
necessary.

Based upon the foregoing, the foll ow ng order was issued:
1. On or before August 24, 2007,
Petitioner shall explain which specific
issues it intends to pursue in this matter
and specifically whether it believes that
any testinony, live or by deposition or
affidavit, is necessary; and
2. On or before August 24, 2007,
Respondent shall explain fully what
evidentiary issues he believes nust be
addressed by witnesses in this case.
In response to the August 9, 2007, Order, Petitioner filed
a Response to Order on Mdtion to Abate/ Motion for Leave to
Amend. Petitioner requested |leave to anend the Admi nistrative
Conmplaint to elimnate allegations that Dr. Catanese’ s crim nal
activity was related to his ability to practice chiropractic

medi cine. No response to the Order on Mtion for Abatenment was

filed by Dr. Catanese.



On Septenber 6, 2007, an Order Establishing Schedule for
Resol uti on of Case and Denying Mtion for Abatenment was entered.
After summari zing the events which preceded entry of the O der,
the Motion for Abatenent was denied, Petitioner’s Mdtion to
Amend was granted, and the follow ng procedures were established
for disposition of this matter:

3. On or before Septenber 28, 2007,
Petitioner shall file any docunments which it
W shes to be considered in rendering a
recommended order in this case;

4. On or before Cctober 31, 2007,
Respondent shall file any docunments which he
W shes to be considered in rendering a

recommended order in this case;

5. On or before Novenber 16, 2007
Petitioner shall file rebuttal docunents;

6. On or before Novenber 30, 3007, the
parties may file proposed recomended
orders; and
7. A recomended order will be entered in
Decenber 2007, based upon the docunentary
evidence filed by the parties.
Consistent with the Order Establishing Schedule, on
Sept enber 6, 2007, Petitioner filed the follow ng docunents: an
Affidavit by Robert Butler, D.C.; a certified copy the Judgnent

inaCimnal Case in United States of Anerica v. Robert

Cat anese, Case Number 9: 06CR80020-004, United States District
Court, Southern District of Florida, Wst Pal mBeach D vision;

and a certified copy of the Transcript of Plea Hearing Before



t he Honorable Daniel T.K Hurley in United States of Anerica v.

Joseph Sutera, Agustin Castellanos and Robert Catanese, Docket

No. 06-80020-Cr-Hurley, United States District Court, Southern
District of Florida, Wst Pal mBeach D vision.

Al so consistent with the Order Establishing Schedul e,
Petitioner filed a proposed order for consideration in entering
this Recormended Order. Petitioner’s Proposed Recommended Order
has been fully consi dered.

Dr. Catanese has not filed any docunentary evi dence or
proposed recommended order. On Septenber 27, 2007, he did,
however, file a letter in which he again requests that the
matter be held in abeyance. 1In his letter, Dr. Catanese states,
in part:

| feel that my drug addiction was the true
root evil of this issue. M rehabilitation
to sobriety has both hunbl ed and enli ght ened
me as to the devastating effects of this
di sease on nyself, nmy children, ny wife, and
famly.

My rehabilitation is ongoing, as | am
schedul ed to start the 540 hour, Residential
Drug & Al cohol Abuse Program here at this
institution. M conpletion and rel ease from
the programand institution are scheduled to
be conpl ete around Sept enber, 2008.

Wiile Dr. Catanese’s comments relate to possible mtigating
ci rcunst ances which the Board of Chiropractic Medicine can take

into account in deciding appropriate punishnment, his comments

are not relevant to the issues to be decided in this forum



Utimately, as explained in an earlier Oder, the only factual

i ssues to be resolved in this case are, based upon the

Adm ni strative Conplaint, as anended: (1) has Respondent been
convicted of a crine; and (2) did the crine relate to the
practice of chiropractic nedicine. |If the answer to these
guestions is “yes,” which it is, why Dr. Catanese commtted the
crine is only relevant, if at all, in deciding the appropriate
puni shnent .

The | anguage of the statutory offenses Dr. Catanese has
been charged with has not changed during the tines relevant to
this matter. Therefore, all future references to those
statutory charges will be to the 2006 version of Florida
St at ut es.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter
referred to as the "Departnent”), is the agency of the State of
Florida charged with the responsibility for the investigation
and prosecution of conplaints involving chiropractic physicians
licensed to practice nedicine in Florida. 8§ 20.43 and Chs. 456
and 460, Fla. Stat. (2006).

2. Respondent, Robert Paul Catanese, D.C., is, and was at

all times material to this matter, a chiropractic physician



licensed to practice nedicine in Florida pursuant to Chapter
460, Florida Statutes.

B. The Indictnent and Convi cti on.

3. On or about February 2, 2006, Dr. Catanese was indicted

in United States of America v. Joseph Sutera, Eric Ressner

Agustin Castel |l anos, Robert Catanese, and Stephanie Mrante,

United States District Court, Southern District of Florida, Case
No. 06-80020 CR, (hereinafter referred to as the "Indictnent").
Dr. Catanese was charged with conspiracy to conmt healthcare
fraud in violation of 18 U.S.C. § 371
4. Cenerally, the indictnent alleges that Dr. Catanese,
bet ween June 2001 and Septenber 2005, transferred private health
i nsurance information concerning his patients to a co-
conspirator, Joseph Sutera, know ng that the information would
be used to submt false and fraudul ent clains for reinbursenents
for Ketam ne and other prescription nedications.
5. As it relates to Dr. Catanese, the indictnment was
predi cated upon the followi ng allegations of “Background” fact:
Def endant ROBERT CATANESE was a |icensed
doctor of chiropractic and the owner
Cat anese Chiropractic Center, a clinic
t hrough which he offered chiropractic
servi ces and through which he enpl oyed
I i censed physicians, including defendant
AUGUSTI N CASTELLANGCS, to wite

prescriptions and provi de ot her nedi cal
services for his patients.



6. Count One of the Indictnent charges Dr. Catanese with
conspiracy in violation of 18 U S.C., § 347, alleging the

foll owi ng facts:

22. Defendant ROBERT CATANESE transferred
the private health insurance information
of his patients to defendant JOSEPH
SUTERA knowi ng the information woul d be
used to submt false and fraudul ent
prescription drug clains for Ketanm ne
HCL and ot her prescription nedications
t hrough The Medi ci ne Shoppe to The
Private Heal th I nsurance Conpani es.

30. Defendant ROBERT CATANESE received
approxi mately $31,000 in the form of
checks and additional anounts in cash
from def endant JOSEPH SUTERA and The
Medi ci ne Shoppe whi ch represented
proceeds fromthe paynents received from
fal se and fraudul ent prescription drug
cl ai ms.

7. On or about Decenber 23, 2005, Dr. Catanese signed a
Pl ea Agreenment in which he agreed to plead guilty to one count
of conspiracy, “in violation of Title 18, United States Code,
Section 371, an object of which was to commt health care fraud,
in violation of Title 18, United States Code, Section 1347.”

8. On or about July 24, 2006, consistent with his Pl ea
Agreenent, Dr. Catanese pled guilty to one count of conspiracy

to commt health care fraud.



9.
f act ua
foll ows:

During the plea hearing, the prosecutor described the

basis for the plea as it relates to Dr. Catanese as

Yes, Your Honor, had this gone to trial the
Government woul d prove beyond a reasonabl e
doubt that in or between June 2001 and

Sept enber 2005, Pal m Beach Gardens, Florida,
Pal m Beach County wi thin the Southern
District of Florida and el sewhere the

def endants Joseph Sutera, Robert Catanese,
Agustin Castellanos and others, Eric Ressner
and Stephanie Mrante knowi ngly conspired to
commt health care fraud through fal se and
fraudul ent prescription drug clainms for the
pur pose of enriching or otherw se benefiting
t hensel ves.

The Governnment woul d prove that Joseph
Sutera was a licensed pharmacist. As a
I i censed pharmaci st, although he was
licensed to di spense nedication, he was not
aut horized to prescribe prescription
medi cation including conpounds, creans or
ot her substances and was not authorized to
di spense any prescription nmedications
wi thout a valid prescription froma licensed
physi ci an, prescription medi cations because
of their toxicity and potential harnfu
effects deenmed not for use to adm nister
such drugs.

Augustine Castel |l anos was a nedi cal doctor
specializing in neurology and sl eep
di sorders. Dr. Catanese was a doctor of
chiropractic, and owner of Catanese
Chiropractic Center. He enployed Agustin
Castellanos. H's job was to wite
prescriptions and provide nmedi cal services
for his chiropractic patients.

M. Sutera owned and operated a retai
pharmacy call ed The Medi ci ne Shoppe.

10



It was a franchi se which was | ocated [at]
3365 Burns road in Pal mBeach Gardens,
Florida. Through this pharmacy, M. Sutera
subm tted thousands of insurance clains to
approxi mately 200 private health insurance
conpani es, and these clains were false in
that they were for prescription nedications
that were not prescribed, not requested,
and, in many cases, not delivered.

Al t hough these clains were for virtually
every type nedication that there is, the
majority were for nedications for which
there was a high reinbursable fromthe
i nsurance costs. These included things such
as pain patches, a certain cancer drug
called Levac, and clains for a drug called
Ketam ne. Ketamne is a Schedule 11
controll ed substance controlled by the Drug
Enf orcenent Adm nistration. It is a
prescription medi cati on nost often used as
an anesthetic for children and as a battle
field anesthetic in adults. It produces
di ssoci ative effect, for battle field
pur poses, when a linb is being taken off
that is a good thing. D ssociative effect
makes it popular for illicit purposes. It
has becone popular for a club drug, where it
is used for purposes of getting high, so to
speak.

In addition to these uses, the drug
recently has al so been found to have sone
pai n applications and M. Sutera as a
phar maci st hel ped devel op a cream that had
as its main ingredient Ketanm ne. He
di stributed this cream under a nunber of
di fferent nanes, including formula 2 and
Ket azone.

What was attractive about this creamfor
i nsurance fraud purposes, was that the
rei nbursenent for the jars of the cream or
t he tubes of the cream was rather high and
coul d be as nuch as $1, 000 per claim

11



In order to submt these clains, however
M. Sutera needed at |east two things. He
needed patient information. He needed
names, addresses, and health insurance
information for particular individuals, and
he al so needed the nanmes of doctors who
could be listed as the prescribing
physi ci ans.

It was inportant that, particularly, the
doctors have sonme know edge of what was
happeni ng because the private health
i nsurance conpani es would regularly audit
the distribution of drugs fromthe pharnacy
and woul d send out letters to the
prescri bi ng physicians asking if, in fact,

t hey had prescribed certain nedications.

For purposes of getting the patient health
information, M. Sutera did that in a nunber
of different ways.

In addition to that, on at |east three
di fferent occasions, Dr. Catanese who ran a
chiropractic clinic as Your Honor is aware
sold his patient list to M. Sutera.

Wien | say he sold his patient list to
M. Sutera, he sold all of the patient lists
and, in exchange, M. Sutera agreed to give
Dr. Catanese $100 per jar of the creamthat
was bei ng prescribed by doctors through,
Catanese’s clinic. Dr. Catanese was aware
at the time that, in fact, these nanes were
going to be used to subnmt false clainms, as
wel | as, for the subm ssion of any clains
for patients that really did get the cream

The quid pro quo, if you will, was at the
time, Dr. Catanese had a drug problem as
Your Honor is aware, and M. Sutera provided
himw th | arge anounts of Percocet.

12



In addition to that, M. Sutera al so
provi ded Dr. Catanese with cash and with at
| east $31,000 in noney in the form of
checks, as well.

10. The presiding judge specifically asked Dr. Catanese
about his involvenent in the acts described by the prosecutor:
BY THE COURT:

Q Dr. Catanese, would you cone to the

| ectern. Let nme pose these questions to
you. You had an opportunity to listen to
what Ms. Bell had to say as pertains to your
i nvol venent. Do you agree you did and said
the various things Ms. Bell suggested

A. Yes, Your Honor.

Q Now, again, and |I know you |istened, and
| amsure this is a matter of enornous
concern to you, but this crinme because the
puni shment is potentially |onger than one
year in jail, it is classified as a felony
of f ense.

I f the court concludes that you really know
what you are doing, that you are nmaking a
voluntary and infornmed decision, what |
woul d do is accept your plea, you see, and
adj udi cate you to be guilty.

The nonent that happens, you are then
classified as a convicted felon, and, of
course, you will automatically | ose those
val uable civil rights, the right to vote,
the right to possess a firearmor serve on a
jury or run for public office.

Do you understand you will | ose those civil
rights?

A Yes, sir.

13



Q Now, again, | would inmagine this also
woul d have an inpact on your nedi cal
license. Do you understand that as well?

A Yes, sir.

Q Knowi ng and under st andi ng these things,

| want to indicate | certainly have had an
opportunity to observe you and talk with
you. You are a highly intelligent person.

| am satisfied you are conpetent to make the
deci sion that you are thinking about making.

W’ ve gone through the rights of trial by
jury and all those other rights. W’ ve gone
through all of the provisions of the plea
agreement .

|s there anything out there |I haven’'t
touched on, any questions or concerns you
have that you wanted to raise?

A. Not at this tinme, Your Honor.

Q Is it your desire, then, to continue
forward and enter the pleas we have been
di scussi ng?

A. Yes, sir.

THE COURT: M. Lubin, would you do that for
t he doctor?

MR LUBI N  Yes, Your Honor.

On behal f of Robert Catanese, we would

wi t hdraw previously entered plea of not
guilty and enter a plea of guilty to Count 1
which is the conspiracy count.

THE COURT: Doctor, is that what you want to
do?

THE DEFENDANT: Yes, sir.

THE COURT: 06-80020, United States versus
Robert Catanese, it is the finding of the

14



court that Dr. Catanese is fully conpetent
and capabl e of entering an inforned plea.

| find his plea is a knowi ng and voluntary

pl ea supported by an independent basis in

fact containing each of the essenti al

el ements of this particul ar offense,

therefore, | accept the doctor’s plea and |

now adj udi cate himto be guilty of the crine

of having know ngly and wllfully conspired

to commt health care fraud in violation of

Title 18, United States Code, Section 371

11. On Novenber 7, 2006, United States District Judge

Daniel T.K. Hurley adjudicated Dr. Catanese guilty of one count
of conspiracy to commt health care fraud in violation of
18 U.S.C. § 371, a felony. Judge Hurley sentenced Dr. Catanese
to serve 40 nonths inprisonnment, followed by three years of
supervi sed rel ease, and required that he forfeit $31, 000. 00.

C. The Relationship of Dr. Catanese's Convictions to the

Practi ce of Medicine.

12. In light of Dr. Catanese’s guilty plea to Count One of
the indictnment and his agreenent with the prosecutor’s summary
of the factual basis for his plea, it is concluded that
Dr. Catanese engaged in the activities alleged in the indictnment
and summari zed by the prosecutor for purposes of this
proceeding. All of those activities related to the practice of
chiropracti c medi ci ne.

13. But for Dr. Catanese’s license to practice

chiropractic nmedicine in Florida, Dr. Catanese would not have

15



been able to commt the crine for which he was found guilty. It
was his license to practice chiropractic nedicine that
facilitated his ability to open the Catanese Chiropractic Cinic
and to obtain the private health insurance information of his
patients which was provided to his co-conspirator for use in
commtting health care fraud.

14. The crinme for which Dr. Catanese was convicted is a
crime that “directly relates to the practice of chiropractic
medi ci ne.”

CONCLUSI ONS OF LAW

A.  Jurisdiction.

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
456. 073(5), Florida Statutes (2007).

B. The Charges of the Adm nistrative Conplaint, as

Anended.

16. Section 460.413(2), Florida Statutes, authorizes the
Board of Chiropractic Medicine (hereinafter referred to as the
"Board"), to inpose penalties ranging fromthe issuance of a
| etter of concern to revocation of a physician's license to
practice nmedicine in Florida if a physician conmts one or nore

acts specified therein.

16



17. Section 456.072(1)(c), Florida Statutes, also provides
authority for the Board and other regulatory boards to inpose
simlar penalties for one or nore specified acts.

18. Inits Admnistrative Conplaint, as anended, the
Departnent has alleged that Dr. Catanese has commtted the acts
described in Sections 456.072(1)(c) and 460.413(1)(c), Florida
Statutes. The acts defined in those provisions are the sane.
Therefore, only the offense described in Section 460.413(1)(c),
Florida Statutes, which applies specifically to chiropractic
l'icensees, will be further addressed in this Recormended Order.

C. The Burden and Standard of Proof.

19. The Departnent seeks to inpose penalties against
Dr. Catanese through the Adm nistrative Conplaint, as anended,
t hat i nclude suspension or revocation of his |icense and/or the
inposition of an admnistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that Dr. Catanese violated Section
460.413(1)(c), Florida Statutes, by clear and convincing

evi dence. Departnent of Banki ng and Fi nance, Division of

Securities and I nvestor Protection v. Osborne Stern and Co., 670

So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987); Pou v. Departnment of |nsurance and Treasurer, 707

So. 2d 941 (Fla. 3d DCA 1998); and Section 120.57(1)(j), Florida

Statutes (2007)("Findings of fact shall be based on a

17



preponder ance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute.").

20. What constitutes "clear and convinci ng" evidence was

described by the court in Evans Packing Co. v. Departnent of

Agri cul ture and Consumer Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as foll ows:

[C] | ear and convincing evidence
requires that the evidence nust be found to
be credible; the facts to which the
W tnesses testify nust be distinctly
remenber ed; the evidence nust be precise and
explicit and the w tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence must be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egations sought to be established.
Slonowitz v. Wal ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Gaziano, 696 So. 2d 744 (Fla. 1997); Inre

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart ment of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998)(Sharp, J., dissenting).

D. Section 460.413(1)(c), Florida Statutes.

21. Section 460.413(1)(c), Florida Statutes, defines the
foll ow ng disciplinable offense:
(c) Being convicted or found guilty,
regardl ess of adjudication, of a crinme in

any jurisdiction which directly relates to
the practice of chiropractic medicine or to
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the ability to practice chiropractic
medi ci ne. Any plea of nolo contendere shal
be considered a conviction for purposes of
this chapter.

22. In paragraph 9 of the Adm nistrative Conplaint, as
anended, it is alleged that Dr. Catanese’s felony conviction
relates to his practice of chiropractic nedicine.

23. The evidence has clearly and convincingly proven that
Dr. Catanese has been convicted of a crine that relates to his
practice of chiropractic nedicine as alleged in the
Adm ni strative Conplaint, as amended, and described in the
Findings of Fact. Dr. Catanese’ s conviction for conspiracy to
commit health care fraud involved Dr. Catanese’s use of his
chiropractic license to obtain, and then sell to a co-
conspirator, private health insurance information of his
patients knowi ng that the informati on would be used to submt
fraudul ent prescription reinbursenent clains. H's status as a
chiropractic physician allowed himto open the Catanese
Chiropractic Cinic, through which he then obtained the patient
i nsurance informati on necessary to submt the fraudul ent clains.
These were the facts that were the basis for Dr. Catanese’s

guilty plea and conviction, and they clearly related to his

practice of chiropractic nedicine.
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24. The evidence proved clearly and convincingly that
Dr. Catanese has violated Section 460.413(1)(c), Florida
St at ut es.

E. The Appropriate Penalty.

25. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult

the Board's "disciplinary guidelines,” which inpose restrictions
and limtations on the exercise of the Board' s disciplinary

authority under Section 460.413, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Prof essi onal

Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).
26. The Board's guidelines for a violation of Section

460. 413, Florida Statutes, are set out in Florida Adm nistrative
Code Rule 64B2-16.003. As it relates to Dr. Catanese’s
viol ation of Section 460.413(1)(c), Florida Statutes, Florida
Adm ni strative Code Rul e 64B2-16.003(1)(k), provides the
fol | ow ng:

: m sdenmeanor: froma m ni numfine

of $1,500 and six nonths probation, up to a

fine of $5,000 and a year’s suspension with

conditions; felony: froma mninmmof a

fine of $7,500 and two years probation, up

to a fine of $10,000 and revocati on.

27. Florida Administrative Code Rule 64B2-16.003(2),

provides that, in applying the penalty guidelines, the follow ng
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aggravating and mtigating circunstances are to be taken into

account :

(a) The danger to the public;

(b) The nunber of unrelated and distinct
of f enses;

(c) The actual damage, physical or
otherwi se, to the patient(s);

(d) The length of time since the date of
the last violation(s);

(e) The length of tinme the licensee has
practiced his or her profession;

(f) Prior discipline inposed upon the
| i censee;

(g) The deterrent effect of the penalty
i nposed;

(h) The effect of the penalty upon the
licensee’ s livelihood;

(1) Rehabilitation efforts of the
| icensee including renorse, restitution, and
corrective actions;

(j) Efforts of the |icensee to correct or
stop violations or failure of the |icensee
to correct or stop violations;

(k) Related violations against the
|icensee in another state, including
findings of guilt or innocence, penalties
i nposed and penal ties served;

(1) The actual negligence of the |licensee
pertaining to any violation;

(m Any other mtigating or aggravating
ci rcunst ances.

28. In Petitioner's Proposed Recomended Order, the

Depart ment has suggested that Dr. Catanese’s license to practice
chiropractic nmedicine be revoked. |In support of this
recommended penalty, it has been suggested that Dr. Catanese
failed to present any mitigating factors but that there existed

aggravating factors which the Board shoul d consi der.
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29. The difficulty with the Departnent’s suggested penalty
is that, while it is within the Board' s guidelines, Dr. Catanese
has not had a full opportunity to present mtigating factors,
other than to suggest that drug addiction contributed to his
crimnal activities, a suggestion supported by conments made
during his plea hearing. Therefore, before deciding the
ultimate penalty to be inposed upon Dr. Catanese, the Board
shoul d give himan opportunity to be heard on the sole issue of
mtigating and aggravating factors.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the a final order be entered by the Board
of Chiropractic Medicine finding that Robert Paul Catanese,
D.C., has violated Sections 456.072(1)(c), and 460.413(1)(c),
Florida Statutes, as described in this Recommended Order; and
i mposi ng discipline consistent with the Board s guidelines after
giving Dr. Catanese an opportunity to address any additional

mtigating factors which he wshes to present to the Board.
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DONE AND ENTERED this 19th day of Decenber, 2007, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Fl ori da.

e —

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 19th day of Decenber, 2007

Tobey Schultz, Esquire

O fice of General Counse
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Robert Paul Cantanese

#75488- 004

Federal Correctional Institution M am
Post O fice Box 779800

Mam , Florida 33177

Joe Baker, Jr., Executive Director
Board of Chiropractic Medicine
Department of Health

4052 Bald Cypress Way, Bin Q07

Tal | ahassee, Florida 32399-3265

Dr. Ana M Vianonte Ros, Secretary
Department of Health

4052 Bal d Cypress Way, Bin AO0O0

Tal | ahassee, Florida 32399-1701
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Josefina M Tamayo, Ceneral Counse
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in these cases.
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